Introduction

Redstone Arsenal accounts for
9.8 percent of Alabama’s gross do-
mestic product.! The importance
of government contracts to Al-
abama’s economy is even greater
when one also considers Anniston
Army Depot, Montgomery’s
Maxwell Air Force Base and Mo-
bile’s Austal shipbuilding com-
plex. In the last 12 months alone,
the federal government has
awarded more than $11 billion in
contracts to business concerns
throughout the state.? Inevitably,
with such a high volume of gov-
ernment contracts also comes con-
tractual disputes, and in a world
where contract amounts can often
exceed seven digits, a dispute over
even a relatively small percentage
of those funds can be significant.

Playing Your Cards at Interpreting
Federal Government Contracts

By Jerome S. Gabig, Richard J.R. Raleigh and Christopher L. Lockwood

Just as in the commercial sector,
one of the most common types of
contract disputes arises when the
vendor and the customer have
conflicting interpretations of the
contract.’ Federal contracts are in-
terpreted according to federal
common law, consisting of a body
of decisions issued by the U.S.
Court of Appeals for the Federal
Circuit, U.S. Court of Federal
Claims and the several agency
“boards” of contract appeals (pri-
marily, the Armed Services Board
of Contract Appeals and the Civil-
ian Agency Board of Contract
Appeals).*

Resolution of government con-
tract disputes is frustrated when
the respective parties do not under-
stand the rules of interpretation by
which a court or agency board will
resolve the dispute. The confusion
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is analogous to playing a game of cards without under-
standing which cards outrank others in the deck. For
example, if a dispute arises from a poorly drafted gov-
ernment solicitation, it may be tempting for a contrac-
tor to jump straight to the well-known rule that
ambiguities are construed against the drafter. How-
ever, as discussed below, this is actually among the
weakest rules of contract interpretation.

By analogy to a deck of cards, this article provides a
simplified approach to help demystify the often-confus-
ing federal common law rules of contract interpretation.

A Ace—Mutual
4 | Intent ak.a. “the
. Cardinal Rule”

The cardinal rule of contract inter-
pretation is to carry out the mutual intent of the par-
ties.> Just as the ace is the highest card in the deck, the
“cardinal rule” is the highest rule of contract interpre-
tation. Accordingly, a court confronted with a contract
dispute will first try to ascertain whether the written
understanding is clearly stated and was plainly under-
stood by the parties.® Occasionally, the rule is stated as
giving effect to the “spirit and purpose” of the agree-
ment.” Under this objective line of inquiry, the unex-
pressed subjective intent of either party has no bearing
on how the contract should be interpreted.® Once satis-
fied as to mutual intent, a court can invoke the “princi-
pal apparent purpose” doctrine to overcome any
apparent gaps or omissions in the contract language.’

King—Patent
Ambiguity and the
Duty to Inquire

Frequently, the cardinal rule cannot
be readily applied because the intent of the parties is
unclear (or, possibly, they never had the same intent).
Before proceeding to the secondary rules discussed
below, a court must first determine, as a matter of law,
whether the agreement is ambiguous and, if so,
whether the ambiguity is latent or patent.'” “A patent
ambiguity is one that is obvious, gross, glaring, so that
the contractor had a duty to inquire about it at the
start.”!! A latent ambiguity exists when the ambiguity is
“neither glaring nor substantial nor patently obvious.”!?
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The distinction is crucial. If the ambiguity is latent,
then the court may proceed to interpret the contract
using the remainder of the rules below. The court may
also allow the parties to introduce extrinsic evidence
to help resolve the ambiguity."® If, however, the ambi-
guity is patent, it gives rise to a duty to inquire.'*

The duty to inquiry is a powerful rule in govern-
ment contracting. Specifically, if a government solici-
tation contains a patent ambiguity, it triggers a duty to
inquire on the part of the bidder to clarify the govern-
ment’s interpretation.'s If the bidder fails to inquire
about a patent ambiguity, the bidder’s unilateral inter-
pretation will fail.

Under proper circumstances, the patent ambiguity
rule can overcome any of the other interpretation rules
discussed below. Only if the court decides that the am-
biguity was not patent will it reach the question of
whether a contractor’s interpretation is reasonable.'®

Unlike many of the other rules of contract interpre-
tation, the patent ambiguity rule does not attempt to
ascertain the most probable intent of the parties. In-
stead, this rule prevents contractors from taking ad-
vantage of the government, ensures that all bidders
bid on the same specifications and attempts to resolve
ambiguities before a contract is awarded, thereby
avoiding costly after-the-fact litigation.!’

Queen—The Whole
Instrument Rule

Assuming that a contractor’s inter-
pretation is not foreclosed by a failure
to inquire, the next highest rule of in-
terpretation is the whole instrument rule.'® Under the
whole instrument rule, an interpretation that gives a
reasonable meaning to all parts of an instrument will
be preferred to one that leaves a portion of it useless,
inexplicable, inoperative, void, insignificant, mean-
ingless or superfluous.'” Additionally, a court will
avoid construing any contractual provision as being in
conflict with another, unless no other reasonable in-
terpretation is possible.? Thus, if a provision can be
interpreted in two ways—one that is consistent with
other contractual clauses and one that conflicts—the
whole instrument rule dictates that the consistent
reading is preferred. A harmonious reading of the
whole instrument prohibits a twisted or strained
analysis that would take terms out of their context.

As we descend into the remainder of the deck, it
is worth noting that each of the following rules is




progressively less concerned with ascertaining the ac-
tual intent of the parties and is more reliant on provid-
ing a mechanical substitute to determine the most
probable intent. The more mechanical the rule, the
less it is preferred, as it is less likely to reflect the true
intent of the parties and therefore less likely to give
effect to the cardinal rule.

Jack—The Express
Language Rule

After avoiding a twisted interpreta-
tion under the whole instrument rule,
the express language rule dictates that
if the language of a contract is subject to only one rea-
sonable interpretation, then that interpretation should
prevail.?! Like the whole instrument rule, and often
used in conjunction with it, the express language rule
is a central tool of contract interpretation. If, after ex-
amining the intrinsic features of the instrument, the
court finds that its terms are clear and unambiguous,
the court will give those terms their plain and ordi-
nary meaning and will not resort to extrinsic evidence
as an aid to interpretation.?

The express language rule behooves parties to read
their agreements before signing them. The rule recog-
nizes that, absent highly unusual circumstances, the
parties should be able to rely on the chosen language
of their contract. For example, the parties are fully en-
titled to use express language to deviate from a prior
course of dealings or custom in trade.? Thus, a prior
course of dealings will not override definitions that
are provided in the express language of a contract.?

Professor Ralph Nash, the preeminent scholar on
federal government contracts, attributes to a pundit,
EK Gubin, the adage, “When all else fails, read the
contract.”® Professor Nash went on to explain: “In
1960, that was good advice. In 2011, that’s bad ad-
vice. You better read the contract before you sign
it.”?® Courts do not permit a party to avoid contractual
obligations by claiming ignorance of the express
terms to which they agreed.?” Failing to read a docu-
ment before signing it does not enable one to ignore
the obligations imposed by that document.?® Conse-
quently, a contractor who submits a bid without read-
ing all the specifications does so at its own peril.?

Fortunately, the government is also precluded from
pleading ignorance as a basis for avoiding its contrac-
tual obligations. In Alkai Consultants, LLC, ASBCA
No. 56792, 10-2 B.C.A. (CCH) q 34493 (June 24,

2010), the Armed Services Board of Contract Appeals
overturned a termination for default where the con-
tracting officer misunderstood the delivery date and
“thought the completion date had passed.”*

%s ¢ | Ten—Conduct of

+ + | The Parties
”‘ . If the express language fails to re-
OT | solve a disagreement, the next step is

to consider the parties’ conduct under
the contract prior to the dispute. How the parties acted
under an agreement before the advent of controversy
is often more revealing than the dry language of the
written agreement by itself.3! The rationale behind
this rule is that the interpretation the parties place
upon a contract during their performance demon-
strates their intent.*> Once the interpretation of the
contract becomes controversial, however, a party is
apt to manipulate its behavior to buttress its own liti-
gating position. As such, behavior after a controversy
arises is not a trustworthy indicator of intent.*

?¢ « | Nine-Knowledge of
++$ | The Other Party’s
+ «+: | Interpretation

A party who willingly and without
protest enters into a contract with knowledge of the
other party’s interpretation is bound by such interpre-
tation.”** In the context of government contracts, this
rule dates back to a 1970 Court of Claims decision in
Perry & Wallis v. United States.® In that case, the
court found that the contractor was aware of the
agency’s interpretation of a disputed contractual pro-
vision due to its involvement as a subcontractor in a
similar claim against the same agency involving the
same contractual language. Having agreed to the lan-
guage with knowledge of the agency’s interpretation,
and without making any inquiry to the contrary, the
court held that the contractor was bound by the
agency’s prior interpretation.

Likewise, the government can be bound by failing to
object to the known interpretation of a contractor.*® In
a 2006 case involving a tax settlement agreement, the
Court of Federal Claims found that the plaintiff had
clearly communicated its interpretation to the IRS dur-
ing the negotiation of the agreement. Applying Perry
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& Wallis, the court held that this rule of contract inter-
pretation “may apply equally to the government.”’

‘e ¢ Eight—PI’iOl’

*+ | Course of Dealings

¢ ¢
“ PN A course of dealing is defined as “a
8 | sequence of previous conduct be-
tween the parties to an agreement
which is fairly to be regarded as establishing a basis
of understanding for interpreting their express and
other conduct.”* A course of dealing involves more
than just a single transaction or event.* One or two
prior deviations from a contract are not enough.*® A
court will look to whether the prior conduct is of suf-
ficient similarity and repetitiveness to constitute an
understanding.*! If a sufficient course of dealing is
found, the rule precludes the government from sud-
denly changing a long-standing interpretation of con-
tract language to the detriment or prejudice of a
contractor who has acted in reliance on that historic
definition or contractual practice.*?

This rule does not focus on the parties’ conduct dur-
ing the contract at issue. Rather, the focus is on the
parties’ interpretation of past similar contracts. Under
this rule, the parties’ actions under past contracts are
taken as strong evidence of their intent when entering
into subsequent transactions with each other. Unless
the parties agreed to deviate from their prior course of
dealings, it may be presumed that they intended to
continue dealing in the same manner.

‘e o | Seven-Trade
*+ | Usage

L A 4
¢ ¢ The Federal Circuit’s decision in Met-
L | ric Constructors, Inc.v. NASA contains
a detailed discussion of trade usage as a
tool of contract interpretation.* Before arriving at a legal
reading of a contract provision, a court must consider the
context and intentions of the parties.* According to the
Federal Circuit, evidence of trade practice and custom 1s
part of the initial assessment of contract meaning.® It il-
luminates the contemporaneous circumstances of the
time of contracting, giving life to the intentions of the
parties.* It helps pinpoint the bargain the parties struck
and the reasonableness of their subsequent interpreta-
tions of that bargain.*” Thus, where trade usage or cus-
tom attaches a special meaning to certain words or
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terms, a party may be permitted to introduce evidence of
that special meaning to enable the court to interpret the
contract language in accordance with the intention of the
parties.*

However, evidence of trade usage does not override
an otherwise unambiguous contract provision.*’ A
contracting party cannot invoke trade practice and
custom to create an ambiguity where a contract was
not reasonably susceptible of differing interpretations
at the time of contracting.® Trade practice evidence is
not an avenue for a party to avoid its contractual obli-
gations by later invoking a conflicting trade prac-
tice.>! Instead, a court will accept evidence of trade
practice only when a party shows that it relied reason-
ably on a competing interpretation of the words when
it entered into the contract.’

‘e o | Six—Specific Over
+ + | General

¢ & After trade usage, we begin to reach

9 the bottom of the deck, where the

rules are significantly more mechani-

cal in their operation. These rules often carry Latin
names such as generalia specialibus non derogant
(“the general does not detract from the specific”).
However, if your best argument is in Latin, realize
that you may be holding weak cards.

Where specific and general terms in a contract are
in conflict, those which relate to a particular matter
control over the more general language.>® This rule is
based on the rationale that people commonly use gen-
eral language without a clear consciousness of its full
scope and without awareness than exception should
be made.>* When two provisions clearly contradict so
that both cannot be given full effect, it is presumed
that the more specific provision is likely to reflect the
parties’ intent.> Treating the specific language as an
exception to the general terms, so that both are given
some effect, is viewed as being in accordance with
the whole instrument rule.>

In Goldwasser v. United States, the plaintiff re-
ceived a Navy contract to print and deliver a weekly
newspaper called The Shipworker>” The contract con-
tained two conflicting provisions regarding the mini-
mum number of copies the Navy was required to
order. One provision generally stated that the Navy
would order indefinite quantities of not less than $100
per period. Another more specific provision stated
that the Navy would order a minimum of 10,000




copies per issue and contained requirements regarding
additional copies and print/color specifications. The
court found that the indefinite quantities provision
was boilerplate language resulting from the Navy’s
selection of an incorrect contract form. The court re-
jected that general language and instead applied the
specific minimum quantities set forth in the second,
more specific, provision.

‘e o | Five—Other
. Miscellaneous
+ +:| Maxims

Miscellaneous maxims are a hodge-
podge of mechanical rules that jurists sometimes use
to infer the most probable intent of the parties. The
rule of specific over general, discussed above, is one
such maxim. Other examples include:

Noscitur a sociis (“it is known by its associates”)—a
word used by the parties in one sense is to be inter-
preted as employed in the same sense throughout the
writing, in absence of countervailing reasons.>®

Ejusdem generis (‘“‘of the same kind or class”)-when a
list of specific matters is follow by more general words
relating to the same subject matter, the general words
are interpreted as meaning things of the same kind as
the list of specific matters to which the parties refer.>

Expressio Unius est Excusion Alterius (“the expres-
sion of one thing is the exclusion of another™). Ac-
cording to the ASBCA, “It is rightly applied as an aid
in contract interpretation, where one or more objects
in a class are specifically named and another object of
that class is not named.”®

At their core, these various maxims are little more
than extensions of the whole instrument rule. When
other aspects of an instrument may help inform the
meaning of a specific term, these maxims may serve
as helpful references for accomplishing that task.

‘e ¢ | Four-Order of
Precedence
Clauses

An order of precedence clause is an
agreement between the parties on how inconsistencies
in the contract should be resolved. FAR § 52.215-8
provides an order of precedence clause:

* o

Any inconsistency in this solicitation or contract
shall be resolved by giving precedence in the follow-
ing order:

(a) The Schedule (excluding the specifications)
(b) Representations and other instructions

(c) Contract clauses

(d) Other documents, exhibits, and attachments
(e) The specifications.

For construction contracts, it is not uncommon for
an order of precedence clause to state: “In case of dif-
ferences between drawings and specifications, the
specifications shall govern.” Thus, if a specification
requires the construction of only six dog kennels but
the drawings show eight kennels, the contractor is
only required to construct the six kennels set forth in
the specifications.®!

Since an order of precedence clause is the result of an
express agreement of the parties, one might be tempted
to consider it a very strong card in the deck. In practice,
however, one must first apply the foregoing rules.
Clearly, an order of precedence clause will not over-
come the cardinal rule of contract construction.®> Nor
will it circumvent the whole instrument rule.®* More-
over, if an erroneous specification creates a patent am-
biguity, it may give rise to a duty to inquire.*

Finally, by its very nature, an order of precedence
clause presupposes that there has been an error (al-
most always by the government) resulting a conflict
between, for example, the drawings and the specifica-
tions. Because these clauses merely seek to protect
the government from its own mistakes, they are
strictly construed, even if the result works against the
government’s needs. Therefore, order of precedence
clauses are relegated to a lowly status among contract
interpretation rules.

3 Three-
Punctuation

Reliance on punctuation has long
€ | been recognized as a poor method of
contract interpretation. In 1965, the
United States Court of Claims aptly stated: ‘“Punctua-
tion is a most fallible standard by which to interpret a
writing; it may be resorted to when all other means
fail; but the Court will first take the instrument by its
four corners, in order to ascertain its true meaning; if
that is apparent, on judicially inspecting the whole,
the punctuation will not be suffered to change it.”%
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: Two—Interpreta-
* | tion Against the
¢ .| Drafter

S

As mentioned in the introduction,
many are familiar with the rule that ambiguities in a
contract may be interpreted against the drafting party.
However, this rule is widely recognized as a “rule of
last resort,” which is only used after all other cards
have been played.® Frequently, the rule is called by
its Latin name—contra proferentem (‘“‘against the one
bringing forth”). This mechanical rule places the con
sequences for lack of clarity upon the party responsi-
ble for the poor draftsmanship. The rule is premised
upon favoring the party that is least culpable for the
existence of the dispute. The rule does not apply to
clauses that have their basis in statutes or regulations
which have the force and effect of law.’

There seems to be a common misperception that
contra proferentem is a powerful rule of contract in-
terpretation. This misconception is likely due to the
fact that the rule is very mechanical and easy to un-
derstand and apply. However, since the rule is essen-
tially punitive (usually against the government), and
therefore least likely to ascertain the most probable
intent of the parties, it is viewed as the lowest of all
the rules and is only applied only after all other
modes of interpretation have failed.

Conclusion

Many contract disputes remain unresolved because
the parties do not understand the applicable rules of
interpretation. As discussed above, the overarching
goal is to ascertain the mutual intent of the parties.
Since attempting to divine intent can be a nebulous
task, courts have developed a system of increasing
mechanical rules to aide in determining the most
probable intent of the parties. As discussed in this ar-
ticle, one way to conceptualize these rules is by anal-
ogy to the hierarchy within a deck of cards.

Keep in mind, while rules are often helpful, contract
interpretation tends to be more art than science. If
mutual intent is clear, no mechanical rule will over-
come it. And, only if a court is unable to ascertain the
most probable intent will it resort to a punitive result,
such as contra preferentem.

We hope that this article will be a helpful reference
in your next federal contract interpretation dispute. A
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